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PROJECT DESCRIPTION:

Conditional Use Permit to demolish an
existing building and allow construction of
two new buildings: 1) a new 1,652 sqaure
foot restaurant with drive-through use and
2) a new 2,620 square foot retail building
ona 1.13 gross acre site.

Existing Zoning | CN - Neighborhood Commercial
General Plan Neighborhood/Community
Commercial

Council District | 5

Annexation Date | McKee No. 1-B, 9/21/1956
Historic Resource | No

Specific Plan No

LOCATION: Southwest corner of McKee
Road and Jose Figueres Avenue
(2122 McKee Road)

AERIAL MAP N
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RECOMMENDATION

Planning staff recommends that the Planning Commission deny the proposed Conditional Use
Permit request to demolish an existing building and allow construction of two new buildings: 1) a
new 1,652 square foot restaurant with drive-through use and 2) a new 2,620 square foot retail
building on a 1.13 gross acre site, for the following reasons:

1. Although the project conforms to the Envision 2040 General Plan Land Use/ Transportation
Diagram designation of Neighbhorhod/ Community Commercial, the project does not conform
to Vibrant Neighborhood Policy VN-1.11.

2. The proposal does not comply with all applicable provisions of the Zoning Ordinance. The
proposal is inconsistent with the required Conditional Use Permit findings per Section
20.100.720 of the Title 20 of the San Jose Municipal Code, specifically:

a. The proposed drive-through use does not comply with Council Policy 6-10, Criteria for the
Review of Drive-Through Uses, as discussed in more detail below. The criteria are
intended to avoid detrimental effects to public health, safety or general welfare.

3. The proposal is inconsistent with Council Policy 6-10, Criteria for the Review of Drive-
Through Uses, as follows:

a. Drive-through uses shall be located 200 feet or more from immediately adjacent or directly
opposite residentially used, zoned or General Planned properties. The proposed drive
through is located within 122 feet of an adjacent, residentially zoned and developed
property to the west.

b. Drive-through lanes for restaurants shall accommodate a minimum of 8 cars, with an
overflow capacity of 50 percent. The proposed project includes capacity for 8 cars, but
with no overflow capacity.

BACKGROUND

On May 28, 2013, Vish Agarwall, owner, filed an application for a Conditional Use Permit (CUP) to
demolish an existing building and allow construction of two new buildings, including a new 1,652
square foot restaurant with drive-through use and a new 2,620 sgaure foot retail building on the
subject site. The site is located within the CN Commercial Neighborhood Zoning District. A
Conditional Use Permit is required for a drive-through use in conjunction with any use in the CN
Zoning District.

PROJECT DESCRIPTION

The subject site is bounded by apartments to the west; by apartments and a medical office building to
the south; by medical office uses (Regional Medical Center) across Jose Figueres Avenue to the east;
and by a public park (Overfelt Gardens) to the north across McKee Road. An existing fast food
restaurant to be demolished occupies the northwest corner of the site. This restaurant includes a
drive-through that was established without permits, and currently operates without permits. An
existing full-service restaurant is also located at the site, at the northeast corner, adjacent the
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intersection of McKee Road and Jose Figueres Avenue. Access to the site is provided by two
driveways off McKee Road, as well as a shared parking aisle driveway off Jose Figueres Avenue that
also serves the existing medical building on a separate property to the south.

1. Drive-Through Restaurant. The proposed drive-through restaurant would be situated on the
project site between the proposed new retail building to the west and the existing full service
restaurant to the east. The building would be set back 27 feet from McKee Road, separated by a
15 foot landscaped area and a proposed 12 foot wide drive-through lane. The building would be
22 feet tall, 67 feet long and 30 feet deep. Exterior materials include plaster walls with metal slat
wall accent panels and stackstone trim.

The main pedestrian entrance to the restaurant would be on the south side of the building, facing
the parking lot. Vehicles would enter the drive-through lane just south of the building, and place
their order at the menu board, shown on the site plan on the left side of car position number four.
After ordering, drivers proceed to the pick-up window on the north side of the building, facing
McKee Road. The restaurant would be open from 6:00 a.m. until 12:00 midnight.

2. Retail Building. The proposed retail building would be located at the west corner of the site, in
the location of the existing fast food restaurant to be demolished. The building would be oriented
to the east, perpendicular to McKee Road, and facing the proposed drive-through restaurant. A
front setback of 15 feet is proposed. No setback is proposed along the rear of the building, which
would abut the residential property to the west, along a row of carports associated with the
existing apartment buildings. The building would be located approximately 75 feet east from the
closest apartment buildings on the residential property. The building would be 82 feet long
(facing the parking lot), 32 feet wide (facing McKee Road), and would be 20 feet tall. The
architectural design is similar to that of the proposed drive-through restaurant.

3. Site. Asdiscussed above, the project site is accessed by two driveways along McKee Road, and
by a shared driveway along Jose Figueres Avenue. All required parking for the proposed drive-
through restaurant, retail building and existing full-service restaurant is provided on the project
site. Parking for the existing medical office on the abutting site sharing the project site driveway
will remain. A cross-access agreement is currently recorded on both properties, and would
remain in place with the project.

ANALYSIS

As stated above, a Conditional Use Permit (CUP) would be required to operate a drive-through
restaurant on the project site. The key issues analyzed for this CUP request include the following:
1) the Envision San José 2040 General Plan; 2) the Zoning Ordinance findings for the granting of
a Conditional Use Permit; 3) Council Policy 6-10, Criteria for the Review of Drive-Through Uses;
and 4) the California Environmental Quality Act (CEQA).

General Plan Conformance

The site is designated Neighborhood/ Community Commercial on the Envision San José 2040
General Plan Land Use/ Transportation Diagram. The proposed use is partially consistent with this
designation in that it involves commercial uses that can promote economic activity and serve the
population of the communities in the neighborhood. However, the General Plan discourages uses
which may be incompatible with adjacent residential development, per the following policy:
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VN-1.11. Protect residential neighborhoods from the encroachment of incompatible activities or
land uses which may have a negative impact on the residential living environment.

Consistency Analysis. Drive-through uses within 200 feet of abutting residential properties have
been deemed inappropriate due to their attendant noise and activity impacts. These impacts
typically include noise and emissions from extended engine idling and operation, speaker box noise
from the order board, and vehicle emissions. The project would therefore be inconsistent with Policy
VN-1.11 of the General Plan.

Zoning Ordinance Conformance

To approve a Conditional Use Permit the Planning Commission must make certain findings
including that the proposed use will not adversely affect the peace, health, safety, morals or
welfare of persons residing or working in the surrounding area, and that the proposed site is
adequate in size and shape to accommodate parking and loading facilities required in order to
integrate the use with the uses in the surrounding areas.

Analysis of Required Findings. The proposed drive-through use would be inconsistent with
Council Policy 6-10, Criteria for the Review of Drive-Through Uses, in that the use would be
located within 200 feet of a residentially-zoned and occupied site. As discussed above, drive-
through uses are considered inappropriate within this distance due to their attendant noise and
activity impacts. The project would therefore adversely affect the peace, health, safety and
welfare of persons residing in the area.

Further, the project does not include adequate drive-through lane stacking (12 spaces required, 8
provided.) As a result, overflow vehicles will block access to required parking stalls adjacent to
the drive-through entrance, which cannot be located elsewhere on the site. The proposed site is
therefore not adequate in size and shape to accommodate the required development features of the
project. Based on the above analysis, staff concludes that the findings necessary to approve the
Conditional Use Permit cannot be made.

Council Policy 6-10, Criteria for the Review of Drive-Through Uses

As discussed above, the project is inconsistent with this Council policy, in that the drive-through
use is within 200 feet of a residentially-zoned and occupied property, and adequate drive-through
lane vehicle stacking is not provided.

Environmental Review (CEQA)

Under the provisions of Section 15332 (a) (In-Fill Development Projects) of the State Guidelines
for Implementation of the California Environmental Quality Act (CEQA), this project is found to
be exempt from the environmental review requirements of Title 21 of the San José Municipal
Code, implementing the California Environmental Quality Act of 1970, as amended. This proposal
includes redevelopment of the site with two new buildings on a site of five acres or less.






RESOLUTION NO.

A Resolution of the Planning Commission of the City of San José denying a Conditional
Use Permit to demolish an existing building and allow construction of two new
buildings: 1) a new 1,652 sqaure foot restaurant with drive-through use and 2) a new
2,620 square foot retail building on a 1.13 gross acre site.

FILE NO. CP13-033

WHEREAS, pursuant to the provisions of Chapter 20.100 of Title 20 of the San José Municipal
Code, on May 28, 2013, an application (File No. CP13-033) was filed for a Conditional Use Permit to
demolish an existing building and allow construction of two new buildings: 1) a new 1,652 sqaure foot
restaurant with drive-through use and 2) a new 2,620 square foot retail building on a 1.13 gross acre site
(hereinafter referred to as “subject property™), situated in the CN Commercial Neighborhood Zoning
District, located on the southwest corner of McKee Road and Jose Figueres Avenue (2122 McKee Road);
and

WHEREAS, the subject property is all that real property described in Exhibit "A," which is

attached hereto and made a part hereof by this reference as if fully set forth herein; and

WHEREAS, pursuant to and in accordance with Chapter 20.100 of Title 20 of the San José
Municipal Code, the Planning Commission conducted a hearing on said application on December 4, 2013,
notice of which was duly given; and

WHEREAS, at said hearing, the Planning Commission gave all persons full opportunity to be
heard and to present evidence and testimony respecting said matter; and

WHEREAS, at said hearing this Planning Commission received and considered the reports and
recommendation of the Director of Planning, Building and Code Enforcement; and

WHEREAS, at said hearing this Planning Commission received in evidence a development plan
for the subject property entitled, “New Restaurant and Retail" dated October 31, 2013, and said plan is on
file in the Department of Planning, Building and Code Enforcement and is available for inspection by
anyone interested herein, and said development plan is incorporated herein by this reference, the same as
if it were fully set forth herein; and

WHEREAS, said hearing was conducted in all respects as required by the San Jose Municipal

Code and the rules of this Planning Commission;

P.C. Agenda: 12-4-13
Item No. 4.c.
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NOW, THEREFORE, BE IT RESOLVED BY THE PLANNING COMMISSION OF THE CITY OF
SAN JOSE AS FOLLOWS:

After considering evidence presented at the Public Hearing, the Planning Commission finds that the
following are the relevant facts regarding this proposed project:

1. The 1.13 gross acre subject site is located on the southwest corner of McKee Road and Jose Figueres
Avenue (2122 McKee Road);

2. The subject site has a designation of Neighborhood/ Community Commercial on the Envision San
José 2040 General Plan Land Use/Transportation Diagram.

The subject site is located within the CN - Commercial Neighborhood Zoning District.

4. This Conditional Use Permit request is to demolish an existing building and allow construction of two
new buildings: 1) a new 1,652 sqaure foot restaurant with drive-through use and 2) a new 2,620 square
foot retail building on the subject site.

5. The subject site is bounded by apartments to the west; by apartments and a medical office building to
the south; by a commercial office across Jose Figueres Avenue to the east; and by a public park
(Overfelt Gardens) to the north across McKee Road.

6. The subject site was annexed to the City of San Jose on September 21, 1956 (City Annexation McKee
No. 1-B.)

7. The subject use is located within 200 feet of a residentially zoned property.

8. The closest residential parcel to subject drive-through use is 122 feet to the west.
9. The subject site has adequate parking for the proposed use.

10. On-site signage was posted at the project site.

11. Under the provisions of Section 15332(a), In-Fill Development Projects, of the State Guidelines for
Implementation of the California Environmental Quality Act (CEQA), this project has been found to
be exempt from environmental review.

The Planning Commission finds, based on the analysis of the above facts in regard to Council Policy 6-
10, Criteria for the Review of Drive-Through Uses:

1. That the drive-through use is inconsistent with Council Policy 6-10, as the use is within 200 feet of a
residentially-zoned and occupied property, and adequate drive-through lane vehicle stacking is not
provided.

Further, based on an analysis of the above facts and findings, the Planning Commission concludes and finds
that:

1. The proposed project is consistent with the adopted Envision San Jose 2040 General Plan Land Use/
Transportation Diagram designation of Neighborhood/ Community Commercial; however the project
does not conform with Vibrant Neighborhoods Policy VN-1.11.

2. The proposed project does not comply with all applicable provisions of the Zoning Ordinance.

3. The proposed project does not comply with City Council Policy 6-10, Criteria for the Review of
Drive-Through Uses.

4. The proposed project is in compliance with the California Environmental Quality Act.
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Finally, based upon the above-stated findings, the Planning Commission finds that:
1. The proposed uses at the location requested will:

a. Adversely affect the peace, health, safety, morals or welfare of persons residing or working in the
surrounding area; or

b. Impair the utility or value of property of other persons located in the vicinity of the site; or
c. Be detrimental to public health, safety or general welfare; and

2. The proposed site is not adequate in size and shape to accommodate the yards, walls, fences, parking
and loading facilities, landscaping and other development features in this title, or as otherwise
required in order to integrate said use with the uses in the surrounding areas; and

3. The proposed site is adequately served:

a. By highways or streets of sufficient width and improved as necessary to carry the kind and quality
of traffic such use would generate; and

b. By other public or private service for facilities as are requested.

Based on all of the above findings for the Conditional Use Permit application, this proposal for a drive-
through use is hereby denied.

DENIED this 4™ day of December 2013, by the following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:
NORMAN KLINE
Chairperson
ATTEST:

JOSEPH HORWEDEL
Director of Planning Building & Code Enforcement
Planning Commission Secretary

NOTICE TO PARTIES
The time within which judicial review must be sought to review this decision is governed by the provisions
of the California Code of Civil Procedure Section 1094.6.













































